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~ Allison R. Hayward,"Esquire :
Bell, McAndrews, Hiltachk & Davidian

- S RAL E‘ ECT\O"
CG*\\?"‘S‘G-

.-.r-'n"‘!" \!":

U"

" FEDERAL ELECTION COMMISSION zrg, stp g D %15
WASHINGTON D.C. 20463

SEP'-, 52001

SENSITIVE

455 Capitol Mall, Suite 801 '
Sacramento, CA 95814

RE:  MURA4919

Charles Ball for Congress -
Justin Briggs, as treasurer

Dear Ms. Hayxis(ard:

-Based on information ascertained in the normal course of carrying out its supervisory

'responsxb:lltles on August 17, 1999, the Commission found reason to believe that persons

unknown knowingly and willfully violated 2 U.S.C. 441d(a) by financing communications . -
without a disclaimer. - It was subsequently.discovered that the communications were financed by
Charles Ball for Congress (“Ball campaign™). On August 23,2000, the Conmimission found
reason to believe that Charles Ball for Congress knowmgly and willfully violated 2 U.S.C.
§ 441h, and notified the Ball campaign of the Commission’s earlier Section 441d(a) finding. The .
Commission also found reason to believe that Justin Bri ggs, as the committee’s treasurer,
violated 2 U.S.C. §§ 441d(a) and 441h.

After cons1denng all the evidence available to the Commission, the Office of the General
Counsel is prepared to recommend that the Commission find probable cause to believe that

_ Charles Ball for Congress knowingly and w111fu11y violated 2 U.S.C. §§ 441d(a) and 441h, and

probable cause to believe that Justin Bnggs as the committee’s treasurer, vxolated 2US.C.
§§ 441d(a) and 441h.

The Commission may or may not approve the General Counsel's recommendations. -
Submitted for your review-is a brief stating the position of the General Counsel on the legal and
factual issues of the case. Within 15 days of your receipt of this notice, you may file with the
Secretary of the Commission a brief (ten copies if possible) stating your position on the issues
and replying to the brief of the General Counsel. (Three copies of such brief should alsobe

- forwarded to the Office of the General Counsel, if possible.) The General Counsel's brief and

any brief which you may submit will be considered by the Commission before proceedingto a
vote of whether there is probable cause to believe a violation has occurred.
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If you are unable to file a responsive brief within 15 déys, you may submit.a written .
request for an extension of time. All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be demonstrated. In addition, the Office of

the General Counsel ordmanly will not give extensxons beyond 20 days.

Should you have any questions, please contact Xavier K. McDonnell the attomey
ass1gned to this matter, at (202) 694 1650. :

Sincerely,

- Lois G. Lelij % |

Acting General Counsel

Enclosure
Brief-



Charles Ball for Congresé
Justin Briggs, as treasurer

BEFORE THE FEDERAL ELECTION COMMISSION
In the Matter of

" MUR 4919

o’ N N N’ N’ N

- GENERAL COUNSEL’S BRIEF .'

L BACKGROUND .

MUR 4919 was generated by thg; Federal Election Commission (“Commission”),

_pursuant to information asbertained in the _norm_aﬂ course of carrymg out jts_super\;isdry'. .
responéibilities. .,2-U.S.C. § 43_7g(a)(2). Thé matter iﬁvolves appfoximately 46,000 fraudul«_ent
" mailers and 1(_),600 phoﬁe calls to registered Der'noc'rats in California’s 10‘h.Cong1;essi§;na1
_ Distric;t. The -commlinication.s were put out under _thé heading of a ﬁctitious Qr.lganizat.ion called

the East Bay Democratié Committee, and “George Miller,” which is the name of a well-known

Democratic Congressman who represents part of the East Bay. The communications expfe_ssly :

" advocated the defeat of Representative Elien Tauschér, who was running again_st Republican

candidate Challrlcs. Ball in the 1998 Congr_é’ssional'- election. The anti-Tauscher letters and phone
éélls, did not co'ntain any disclaimeré_ statiﬁg who j)éid for them or whether theyiwerc; authorized
by any candidate or committee. l. |

| ~ On August 17, 1,'999,.th-‘e Commission found reason to.beliéve that persons ﬁﬁknoW11
knowingly; and willﬁdly violatedl 2 U.S.C. 441d(a) by ‘ﬁnancing the communicatjpns withqﬁt a
discléi?nér. it’ was subsgquénﬂy diScév;red that the communications were financed by éhér’_les’_

Ball for Congress (“Ball campaign™). On August 23, 2000,A_t_h.e_Commission fouﬁd reason to -
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b‘elieve that Charles Ball for Congress knowingly and willfully violated 2 U.S.C. §' 4414, and

notified the Ball campaign of the Commlssmn s earher Sectlon 441d(a) ﬁndmg The

' Commrssron also found reason to believe that J ustin Bnggs as the’ commrttee s treasurer

v1olat_ed 2U.S.C. §§ 441d(a) and 441h.
After cornpleting its investi gation in this matter; the Office-of General Counsel is

pr_epared to recommend that the_Comrnission find probable cause to believe that Charles:Ball for

~ Congress knowingly and willfully violated 2 U.S.C, §§ 441d(a) and 441h; and probable caise to

believe that Justin Briggs, as the committee’s treasurer, violated 2 U.S.C. §§ 441d_(a) and 441h.

II. STATEMENT OF THE CASE
A. The l_?acts

In the November 3, 1998 Congre_ssional general _election, Democratic Representative

Ellen Tauscher ran against Republican candidate Charles Ball in California’s 10t Con‘gressional

District. Dunng 1998, the Ball’ campalgn hired Michael Mihalke of Brabender Cox as its general
consultant At Mr. Mihalke’s recommendatmn Adnan Plesha was hlred as the campalgn s
manager. Christian Marchant was hired as deputy campaign manager and Heather'Patterson as

finance direCtor. Stevens Printing (“Stevens ) was the campalgn s major printing’ ﬁrm ‘Stevens

retained Ireland Dlrect Ma1l (“Ireland”) as its mail-house for most Ball campalgn services. The

Ball campaign retained Dlrect Impact Marketing Services (‘.‘D1rect Impact”) for phone banks. '.
In learly Oetober_'of 1998, Representatit/e Tauscher voted to expand the impeachnient

inquiry o_f-.Pr_esident' Clinton. At that time, polls eondu.cted. in. California’s 10" District sho\;ved-

Tausclle'r with a 2-tojl lead over Ball,i who had not 'advanced rnucll from the 24 p_erc_ent of tl1e .

vote he drew in the primary. San Francisco Gate, October 10, 1998. A 'Ball.c_:ampaign videotape -
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o'.f various television news_interviews on October 8, 1998, shows Charles Ball usin.g Tauscher’s
impeachment vdte as a campaign issue. In the inteﬁiews, Ball states that Tauscher’s position on
Clinton and the impeachment iséue showed Tauscher’s “extreme vﬁlnerability.” KGO News,
Channel 7, October 8, 1998. Ball also stated that the “credibility of oﬁr can-didz.lcly.is enhapced by
virtue of the fact that the ?residen£ is haviﬂg difficulties.” Id. A document found on a. Ball

campaign computer, created on October 9, 1998, contained several quotations from Tauscher and

.2 statements to suggest she had politicized the 'impéachment issue.
2 _ On October 31, 2001, just three days before the election, thousands of mailers were sent”
to Democratic households in California’s 10" Congressional District. The one-page letter was -

type-written on the personalized letterhead stationary of the “East Bay Democratic Committee,” a-

non-existent entify that purported to be a local ﬁarty committee. It contained a fra_udulent _
address, and carfied fhé name Georgé' Mil]er at the end as “Eést Bay Democratic Chairman.”
George Miller represents a neighboring congressional district énd is a strong suppgﬁer of
Tauscher. Miller publiciy denouﬁced the mailer and denied any -involvemént.l The letter ﬁrged '
Democrats not to vote for Tauscher, yet confained no disclaimer iaentifying who paid for the

mail piece or whether it was authorized by any candidate or committee. It also focused on

: Representative George Miller from Califomia'(D-7) and the California Democratic Party brought suit- in |

_ state court against candidate Charles Ball, his campaign committee, the Charles Ball for Congress Committee, and
Adrian Plesha alleging they should have stopped the fraudulent campaign mailer and phone operation. The suit was
voluntarily dismissed.
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* Tauscher’s vote to “launch an Impeachment Inquiry” of President Clinton. The text of the letter

_ is reproduced below:

EAST BAY DEMOCRATIC COMMITTEE

“Representing all Democrats in the East Bay”
1960 John F. Kennedy Dr.

_ Antioch, CA 94509

IMPORTANT MESSAGE!

November 1%, 1998

Dear fellow Democrat, .

" Election day is drawing near and it is crucial that we support the Democratlc team. The Republican party and blg

business will stop at nothing to derail our posmve agenda for working families.

Each year we provide you with the slate of our Democratic team we are supportmg Thls year we have done the
same for all major candidates in the East Bay who have been supportive of our President, Bill Clinton, and the goal

" of our party including 100,000 new teachers, a Patients Bill of rights and protectlon of Social Secunty

However, as loyal Democrats, we find it very troubhng that Rep Ellen Tauscher abandoned President Clinton and
the Party when she voted with the Republicans to launch an Impeachment Inquiry in the personal life of a truly great
President who has accomplished so much for the Democratlc Party and working fanulles.

It is with great regret that we will not be supporting the re-election of Rep. Elien Tauscher because of her votes
against the President and against our Party. Her voting with the Republicans on issues such as the impeachment
inquiry, stealing from Social Security for tax cuts for the rich and minimum wage make her unacceptable to us.

We know that many Democrats have chosen to send her a message by not voting for her or against her on November
3" because of her abandonment of the party They have chosen simply not to vote for either candidate in the race
for Congress. :

And while we have chosen not to forget how Ellen Tauscher turned her back on our party we ask that you remember
to support our Democratic team for the other offices on the ballot on Election Day. Unfortunately, we have been left
with no choice but to send Ellen Tauscher a message. Because she abandone_d us, we are abandoning her.
We could not support her opponent. And Elleu'Tauscher will win re-election. But it is critical that she receive the -
message loud and clear. She must support our President to enjoy our support Not voting for her is the best way for
her to receive this message. :

“Thanks for remembering to support our other loyal Democrat candidates on the ballot on Tuesday.
Sincerely,

George Miller
East Bay Democratic Chairman
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Additionally, on the same day the mailing was received, thousands of registered
Democrats in the 10™ Congressional district received phone calls from persons claiming to be

from the “East Bay Democrat Committee.” The calls contained a message similar to the mailings' :

. 'and-ur.ged voters not to vote for Ellen Tauscher. Some of the persons who received the calls and

mailers complained about them to local authorities.

* Press reports indicate that Charles Ball and his campaign manager, Adrian Plesha, denied

~ any involvement in the “East Bay Democratic Committee” communications. Contra Costa

T imes, 'November 2, 1998. Adrian Plesha was quoted as-saying ‘;[i]t’s not coming from this

campaign > 1d. Respondmg to Tauscher s suggestion that the commumcatlons may have been

put out by a Ball campargn supporter with the campaign’s knowledge Plesha responded “[ﬂor

her to accuse us of bemg in affiliation with any outs1de group that would coordinate this type. of

attack 1s 11respon$1b1e and dangerous.” Id. | |
B. The Law |

‘The Federal Elec_tion Campaign Act, of 1971, as amended, (“FECA”) states that

whenever any person makes an expenditure for the purpose of financing a communication

expressly advocating the election_. or defeat of a clearly identiiied candidate, such comniunication '
| must st.ate.sp-eciﬁc information concerning who authorized and paid for the communication.
2U.S.C. § 441d(a). | |
2US.C. § 441h'provides that no"person who is a candidate for fed'erai ofﬁce'or. employee
or' agent of snch_ candidat‘e shall fraudulently mis.repres.ent ;m_{/ committee or organization.under.

his control as speaking or writing for or on behalf of any other candidate or polit_ical party on a
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‘matter which is damaging to such other candidate or political party. Section 441h thus imposes

liability on employees or agénts of the'caﬁdidaté.

The FECA explicitly proVides for civil penalties and for v.ar.ious forms of iﬁjunctive relief
for violations of any of its provisions. See 2 U.S.C. 437g(a)(5)(A) and (B). .‘.l‘[T]hé importance
of the FECA's reporting and discldsufe pro\)isions, [footnote omitted] and the difﬁculty of |
proving that violations of them actually deprived the public of information, justify arule
allowing a district -cpurt to preéume harm to the public from_'the_ magnitude or seriousﬁess of the -
violation of these proﬁsiohs.”- Fecferal Eleétibn Commission v. Furgatch, 869 F.2d 1256,-. 1259

(9lh Cir. 1989). The Supremé Court has long recognized that calculated falsehood does riot enjoy

constitutional protection. Time Inc. v Hill, 385 U.S. 374, 390 (1969)

| The FECA explicitly provides t_hat the Commission may find that violations are knowing
and willful. 2 U.S.C. § 437g. The knowing and willful standard re_duires knowlédge that oné is
violating the law. Federal Election Commission v. John A Dramesi for Congress’ Committee,
640 F. Supp. 985 (D. N.J. 1986). A knowing and willful _violatidn may be éétablished by “pfoof '
tﬁat the defendant acted deliberatély and with knowledge that the fepresenta’tion was false.” |
United States v. Hopkins, 916 F.2d 207, 214 (5™ Cir. 1990). An inferencé of a knowing and
éctions and that they “deliberately convgyed information they knew to be falsé to the Federal .
E]_ectionCommission._” Id. at 214-215. “It has long been recognized that ‘effoﬁs at concealf_neﬁt )
[may] be reasonably explainable ohly in terms of motivation to evade’ lawful obligations.” ‘Id. ‘at

214, citing Ingram v. United States, 360 U.S. 672, 679 (1959).



MUR4919 @ o - ;.
General Coupsel’s Brief . : '
. | ANALYSIS
| A. Overview
The evidence discussed in detail below demonstrates 'that the Ball carrtpaigrt financed
express advocacy commuljications without a disclaimer a'nd_misrepreslented itself as the “East.

Bé}y Defriocr_atic (or Democrat) Committee” through approximately 40,00Q mailings and 1 0,0.00 '

‘phone calls ufging Democrats not to vote for Ellen Tauscher, in vibiati'on of Sections 441d(a) and

' 441h. -Although Ad_rian Plesha explicitly denies any involve_h’iént, the evidence intiicates Piesha, :
; ~ acting as the Committee’s égent, at:tually speafheaded these efforts. There is.evidence that'

' B Plesha planned the effort-weéks ih attvance, t:onveying small pieces of ihforrr_xatiori aBéttt' it to

” | : | other campaign staff. The Ball campaign’s computers contained _drgﬁs of the qommutlications, L

along with ema;ilsl of Democratic voters lists sent to Plesha at his request. .Tt1e Ball catr'xpaig_n
stockpiled startips for the mailing and ordered its ptinting firm to hitle all traces of the
transaction. The Ball-Camp'ai gn ordered anti financed the “East Bay” phone banks,.-gnd attempted
to disguise the nature of the calls.- Then, after the comrr_m_nicatiohs‘ were diSserﬁinated, Plesﬁa

made statements implicating himself and the campaign. All of this is explained'in detail below. ,

B. Factual Findings
Plesha planned on undertaking thése communications étt least several weeks prit')'r to W'h'en- _
| they were disseminated. Acct)rding to several former campaign staff, as well-éé the -candi.daté_,
Pl_esha worked most c]ose]y with finance director'Hegthé’r Patterson and they often ate l'unch.-
together. Pattetsoh states that white lunching together in early October (.)'f 1998, qusha told her .
that he and Brabender consultant -Mike Mihalke had an idea to send a mailer to Dt:mocratic-

voters in California’s 10" Congressional district aimed at encouraging them not to vote for Ellen
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* Tauscher. Plesha said he "vt/as going to use an organization he made up’? as the sﬁpposed group
sending the mailer and indicated that this fictitious group.would. bea Democratic organization.
Patterson expressed concern to Plesha about undertaking such a mailing. She furth.er states that _ |

: at least a t)veetc later, she entered Plesha’s oftice and saw him working on his computer. As
Patterson gazed at an.open Mi'crdsoﬁ Word (“Word””) document on his comnuter SCreen, Plesha

abruptly ordered her out of the office.

Plesha also briefly discussed this plan with deputy campaign manager, Christian

Marchant. Mr. Marchant states that while at dlnner one evening in early October of 1998
discussing Mr. Ball’s standing in the polls Plesha said that “hé had a few tncks up his sleeve

Plesha specifically used the phrase suppressing voter turn-out.” When questloned further

~ Plesha refused to provide additional information.

The rnost powerful evidence of the Ball campaign’s involvement in the comrnunications
© came from its own computer. 'Ihe investigation uncovered a Ball campaign computer was used
to compose the "‘East_ Bay Democratic Clomm.'ittee” mailing. The campaign computer forrnerly

assigned to Plesha contamed ‘a draft of the “East Bay Democratic Committee” malhng, dated

October 23, 1998.° That is several days before the date on the maller November 1, 1998, and the

date when the mailer was distributed. The computer also contains a copy of the script for the

‘“East Bay” phone script. The phone bank script, which is 'essentially a condensed version of the

2 Patterson stated that she had routinely visited Plesha’s office, and he had never before ordered her out of his
office. : ' ' : ' :

3 The theme of the draft mailing is substantially the same as the final version. The draft is more strident in its

. attack of Ellen Tauscher while in the final version the alleged party committee appears-reluctant to abandon

Tauscher, suggesting it had no other choice. These changes were apparently made in an attempt to mal\e the mailing
appear more authentic.
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“mailing by the “East Bay Democratic Committee,” states:

Hi, I’m calling for the East Bay Démocrat Committee, representing all Democrats in the East Bay, to

~ remind you to vote for our Democrat Team on Tuesday. But we are not endorsing Ellen Tauscher
for Congress. Ellen voted with Newt Gingrich and the Republican Congress to continue the:
impeachment process of President Bill Clinton.

We could never support her opponent, but since she did not support our President - we are. not
supporting her. Thank you. Goodbye. :

The campaign computer also contains Democratic voter lists of the persons who received
the “East Bay” ma'ilings and phone calls. The voter lists contain the n_ames, addres,ses and pilcne
numbers of Democratic vorers in Alameda and Conrra Costa cdunties,_ the c,oiinties' which make ' |
.up California’s 10" Ccngressional District. The lists include persons who had ﬁled cor_rlpla_ints

with state authorlties about the “East Bay” calls and/or mallmgs Deputy Campaign Manager

' Christian Marchant emailed the voter lists to Adrian Plesha on October 30,1998. Marchant

states that Plesha directed h1m to retrieve these lists from a database mamtamed in the
Pleasanton campaign office and to forward them to Plesha. The last modiﬁcation da_te on these .
erriail attachm‘ents- is October 30, 1998 , several hours prior to the.last modiii’cation date of the
“East Bay Democrat' Committee” telephone script. |

The Ball campaign covertly arranged and ﬁnanced the Ea’st Bay Democratic ma_ilings.
While the Ball campaign routmely used postal permits for bulk mailmgs to disguise its
mvolvement in the approxrmately 40,000 piece “East Bay” mailing, it used only first class
‘stamps. Ball campaign records indicate that the campaign stockplled over 40,000 stamps durmg
the month preceding the “East Bay” mailing. In one instance, the Ball campaign’s major
printing firm, Steven’s Printing-, invoiced the B_all campaign fcr a job _ordercf 3,000 Ietters l(J.obl
#98147 1- descrii)ed as “Mary Bono Invitafions”). The-Ball campaign’s records, however,

indicate that it purchased 15,300 stamps for this maiiing. In another example, the campaign
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ﬁurchased 21,050 first class stamps for a mailing, even though the invoice from Stle\'/en’s.
Printihg indicates that 'th.e iaiece was maiicd using a bulk permit number, rather than stamps. (Job
#981339 - “Lawrence Livermore Lab Mailing”). | |

The éwner of Irelé'nd Direct Mail, Greg Hollman, offered corﬁpelliné evi'den'c.e that the

Ball campaign was involved in the East Béy mailing, and that it went to great efforts to conceal

.that invdlvemént. Mr. Hollman acknowledges that several days before electidn day in November

of 1998, the owners of Stevens Printing, Jeff and Steve Cla'rk,'asked his company td be prepared .

to handle a 40,000 piece mailing. Steven’s owners told Hollman “you don’t want to know

* -anything about [the mailihg itself]”. Stevens indicated that they did not wanf any 'r_eéord' of the

job. Hollman states that they instructed him not to issue an invoice and to accept paymentin

cash. They further instructed Hollman to return 'ény spoils (mis-printed or aamage_d mailers) to
Steven’s Printing. But in late Décembér of 1998 or early J ariuary of 1999, both tﬁe owners of
Sfeyens and Hollman were concerned about conducting a caéh traﬁsaction for the 40,000 biece )
mailing. Theréfofe, after a discussion between them, Hollman created a fictitious iﬁvoi@e fora
“Charles Ball Political Mailing October 1, 1998.”

Deputy Campaign Manager Christian Marchant 'averred_ ,t_l..lat', at Plesha’s request, hesent

the Democratic voter lists to Steven’s Printing. Marchant stated that one of the owners of

- Steven’s Printing, Jeff Clark, telephoned him to.con'ﬁrm that the voter lists v'\/érc the ones Adfian

Plesha wanted usc_ed.' Maréhanlt fqrthef s.tAat'ed that Clark informed him that Plesflé wanted #10
whité enVélopés and “llivg stamps” use;d for -.the-mailirllg. _

For the “East Bay” phone bank, the Ball camlllaai'gn hiréd Jeff Butzke and Ahis: company |
Difect Impact.” Direct Impact and its subéontracto"r prov,ided-thisAO'fﬁce with a copy of a script

that is identical to the one found on the Ball campaign’s computer. The subcontractor also
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~ provided this Office with voter lists which match the lists found on the Ball campaign’s |

cbmputer. Plesha sent the phone script to Butzke via electronic mail message on October 30,

1998, at 11:21 PM eastern ﬁme. Plesha’s-email refers to an attached telephone script. The

dbcum_ent is in Word format. The document is entitled “Hi.doc,” which contains the first word

in the East Bay telephone script.* Mr. Butzke confirmed that the script related to phone bank

services that Butzke/Direct Impact arranged for the Ball campaign just prior to election day in

November 1998. Butzke further confirmed that the order for the phone bank had to have come

from Adrian Plesha. Butzke stated that Plesha was his sole contact with the Ball campaign.
The documentation related to the phone bank shows an effort to conceal the naturé of the

calls. The invoice describes the phone bank services as “GOTV calls to Republican Men.”

" Butzke stated that Plesha would have told him what to put on the invoice, and that any chang@s

to the telephone script would have been approve_d by Plesha. The in\}oicg from Butzke/Direct
Impéct fof the phone bank servilces-i.n question was sent to Adrian Plesha’s a&ention. The
cémpaign paid D_irec_t Impact $4,500 for the phone bénk. The Ball campaign’s check register,
and its $4,500 check to Direct .Impact,'dated November 4, 1998, indicated that it was for
“GOTV/GOP Men” Accbrding to Mr. Ball, Adri,an. Plesha signed the check tﬁat was issued to

Direct Impact and made this entry in the check register.’

4 In this version of Word, 1f the author does not provide a tnle for a document, the default for the title is

taken from the begmmng of the first line in the document.

3 ‘Butzke/Direct Impact hired Jody Novacek and her company Grace-Marie Enterprises to locate a'phon.e .

bank. Novacek/Grace hired a firm called Milford Marketing to make the phone calls. Milford Marketing provided

. this Office with documents related to the job, specifically, a copy of the “East Bay” phone scnpt along with lists of

the names, addresses and phone numbers of the voters from the two counties that reponed receiving the
communications—Contra Costa and Alameda.
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Following the dissemination of the communicatiéns, Plesha made statements suggesting -
his iﬁvqlvement. After :the ;‘East Bay"-rhai]ing received press attention, former campaign staffer
Heather Patterson stated that Plesha showed her a copy of it and e){pressed amuserﬁent about it.

. Christian Marchant stated that Plesha faxed Marchant a copy of the “East Bay’; méiiing when it

first hit the press, and stated “the bavalry has arrived.” When Marchant asked where the mai_Ier : '_

. came frdm, P'leshé replied, “Friends.” Moreover, Plesha implicitly conceded his involvement in

"
*1
]

the fnailing. This happened when, after the election, Marcha‘nt confronted Plesha- about his

P
Hedle fl 8
M

involvement in the “East Béy’_’ mailing. At that time, Plesha stated: “You were the Deputy

]

"Campaign Manager. If you did not know what the lists were for, you were stupid.” Through this

n

conversation, Marchant concluded that Plesha was suggesting that he would be implicated as a . .

T

PR U

et

 participant in the mailing if he did not keep quiet about it. -

C. Legal Analysis -

The investigation uncoveredoverwhelminé evidence that Charles Ball for Congress,
acting through its Campaign Mér’nager Adrian Plesha, was responsible for tHe fraudﬁlen't méiliﬂg )
and phone Sank put out under the guise of the “East B.ay Democrétic'Committee” and desigﬁed-
to suppress votes for Ellen Tauscher in the. 1998 general election.

| ‘The communications urged register'ed Democrats hOf to VOté for Ellen Tauscher,
' expressly advocating the defeat of a cleaflj identified candidate. Thé 'commiiriicati'ons la'-c_ke'd
‘disclaimer,s required of express advocacy éommunications in violation of S'ectiprll 441d.
Tﬁe cdmmuniéat_ions in_qu'estion aiso violated Section 441h. The creators of the .
-pommunications,_ a candidate’s campaign comr}-ﬁtteé,l knowingly maéle a false repre:sentati'on by_
pretendi‘ng- to be an official Democratic o:rganizati'on called the “East Bay Democratic

" Committee” that was “Representing All Democrats in the East Bay.” To bolster this deception, -
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the mailing used the name George Miller, “Chairman” of the local party committee, as the

signatory of the letter. George Miller is the well-known Democratic Congressman in a

neighboring district-which is also within the area known as the East Bay. The communications
were targeted to Democrats and made it appear as if a local Democratic committee and/or a local

Democratic leader were advocating abandonment of a Democratic Member of Congress in thé :

" recipients’ di'strict._ Had the recipients known that the Ball campaign, Tau_scher’s political

dppbnent, sponsored the communications, the message would have been considerably weakened.

The c()tr'lmuni'cations were damaging to the Democratic Par_fy and to Representative.

" - Tauscher because they conveyed to registered Democrats that a local Democratic cofnmittee

- believed that the nominee had abandoned the party. Moreover, the communications were

daméging because théy told recipients, wh.o were registered Democrats, 'no% to vote for the _
Democratic candidate in an elec;tion that was just days a_way.' It is evident that tﬁé i)ersons | '
responsible for these communications inte‘hded to damage the 'D.emocratic party and Ellen
Tauscher by suppressing votes t.hle' candidate might have otherwise received; Whlle the précisé
ainounl of harm is immeasufabl_e, there is présﬁmed hann to the phblic from the magriif_udc aﬁd- .
seriousness of the violations. Furgatch, 869 F.2d at 1259. The F_ECA pfov_ides civil penalties
and/of cher'relief for 31;.(;h violations. 2'U.S.C. § 437g(aj. 2N |

- The evidence adduced throughout this investigation demonstrates that the violations |
involve a kno_wing_ahd willful schemé t6 disseminate voter suppression'c_orhn1uﬁications tilét
wére da_rﬁaging to an 6pponent,_ burposely leaVing off a disqlaimer stating who baid for and
authorized the communications, and a concertelcli effoﬁ to hide all tra;:es of involvelﬁent. First, .to
hide the source of the mailing, stamps and é phdny return address were used. Second, the Ball

campaign’s vendors, acting pursuant to Mr. Plesha’s instructions, went to great lengths to hide
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any link between these communications and the Ball campaign. All the “spoils™ were returned

to Steven’s Printing to leave no traces of the job. Phony invoices also were created to leave no

easiiy identifiable evidence of the job. And the Ball campaign created a phony description of the

: phone bank on the campalgn s check and check register i.€. “GOTV/GOP Men.” Second, when

confronted with the Comm1ss1on s ﬁndings the Ball campaign s Mr Plesha submitted a sworn

statement absolutely denying any involvement.in or knowledge of the communications. Thus,

the knowing and willful nature of these violations can also be inferred from the efforts to impede
and obstruct this mvestlgation by submlttmg a false statement under oath.

In light of the ev1dence at hand the Office of General Counsel concludcs that there is

| probable cause to believe that the Ball campaign knowingly and' willfully violated 2 U.S.C.'

§ 441d(a) by failing to place disclaimers on direct mail and p_hone bank communications nrgi_ng '
the defeat of Ellen Tauscher. There is also prob_able cause to believe that the Ball campaign |
knoi_;vingly and willfully violated § 441h. In addition, there is probable cause to believe that-
Justin Briggs, acting as treasurer of the Ball campaign, violated 2 U.S.C.l §§ 441d and 441h.

IV. RECOMMENDATIONS

1. Find probable cause to believe that Charles Ball for Congress knowingly and w1llfully v1olated
-2 U.S.C. §§ 441d and 441h



"MUR 4919 . 15 _ ‘

General Counsel’s Brief

2 Find probable cause to believe that Justin Briggs, actmg as treasurer of Charles Ball for Congress
violated 2 U.S.C. §§ 441d and 441h.
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Date ' : o Lois G. Lerner
' : ; Actmg General Counsel




